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By Timothy R. Chitester PE, Senior Vice President, Hill International

Maintaining the ‘Right’ Balance Sheet 
Reduces Chance of Project Disputes

Smooth execution and dispute 
avoidance is a priority for owners and 
contractors working in the multi-billion- 

dollar oil and gas industry. Yet, such 
incidents continue to happen globally 
because volatility in commodity prices is 

an integral part of the industry and 
become more acute in times like these. 
In fact, oil prices in late August fell to 
six-year lows, threatening the future of 
those projects that are already under 
execution. 

With light sweet crude (WTI) futures 
hovering in the $40/barrel range, an 
obvious reaction from owners is to 
protect their balance sheets and bring 
planned investments to a grinding 
halt. For contractors, this would imply 
contracts might be withdrawn and 
payments stopped, creating a perfect 
scenario for disputes. Along with project 
cancellations and few signs of price 
recovery, contractors and owners have 
laid off experienced staff, estimated 
to be more than 500,000 globally. 
Maintaining the right balance between 
owners and contractors deploying 
capital diligently is always a major 
challenge.  

There is no silver-bullet solution 
for how owners and contractors can 
plan for a slowdown in project activity.  
Companies need to be aware of the 
impact of slowing down a project and 
what the likely repercussions will be 
from the contractor/engineering market. 
Operators may not get a particular 
team or set of people back if work is 
stopped, and institutional knowledge of 
the project will be lost. Owners need to 
understand the repercussions of putting 
a project into a deep freeze and envision 
what momentum will be lost when the 
project is reactivated.

To minimize disputes and 
unnecessary costs, owners need to 
choose the best point to pause a project, 
which may require extending activity 
to a natural milestone. Looking past 
short-term cost impact to long term 
effectiveness can be the difference 
between a smooth project reengagement 
and a costly, problematic one. n

If you use generic alternative dispute-
resolution (ADR) provisions, you are 

missing the core benefit of ADR—
namely, the ability to customize ADR to 

meet your specific needs.
We all know the potential benefits of 

ADR, as compared to litigation, include: 
1) faster and less-expensive dispute 
resolution; 2) disposition by well-
qualified construction lawyers and/or 
industry professionals, as compared to a 
judge and jury; and 3) confidentiality.

Most contracts, however, simply 
require mediation and/or arbitration 
administered by an ADR body. By 
using “off-the-rack” ADR provisions, 
the ADR process remains somewhat ill-
defined, which can result in ADR that 
fails to deliver on the expected benefits. 

Customize your ADR provisions by 
considering the following:

•  Should mediation be required as a 
precondition to arbitration or at a 
later stage after some discovery?

•  Specify the number of arbitrators 
based upon the amount in dispute.

•  Mandate minimum qualifications 
for the arbitrators and the makeup 
of the tribunal, considering both 
the sole-arbitrator and three-person 
tribunal scenarios.

•  Specify differing time periods 
within which the tribunal must 
issue an award based upon the 
amount in dispute.

•  Define the nature and amount of 
allowable discovery, addressing 
document discovery, fact 
depositions and expert discovery, 
also varying with the amount in 
dispute.

•  Provide for consolidation of 
proceedings where appropriate to 
avoid multiple proceedings and the 
risk of inconsistent awards.

•  Consider cost/fee shifting 
provisions.

In sum, opt for “tailor made” for a 
better fit that will substantially enhance 
the prospects of realizing the full 
benefits of ADR. ◆
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Tailor-Made ADR Fits Better Than Off-the-Rack




